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(S)

Right to Advocacy in -
International Human Rights Law a:':

-

—
5

nderstanding disability as a

human right issue places
and emphasizes on the fact that persons
with disabilities are holders of rights and
no object to be associated with charity.
Persons with disabilities are entitled to the
same freedoms and rights as other per-
sons. The human rights perspectives high-
lights government responsibility to ensure
that all citizens equally enjoy their free-
doms and rights and have the opportunity
to participate fully in society.

Internationally, disability issues hardly
reached the agenda until the 1970s and
even then, the efforts were tentative. The
Universal Declaration of Human Rights
(UDHR) 1948 article 25 states that people
have a right to an adequate standard of
living, even if they are disabled. One of

the first overt efforts of the international

Rights of PWDs: Action in Development

A

#9 Dev Datta Joshi (MA, LLM)

Disability Rights Lawyer, Kathmandu

community was the 1971 Declaration of
the Rights of Mentally Retarded Persons.
The 1975 Declaration on the Rights of
Disabled Persons articulated the rights of
people with disabilities. During the 1980s
the UN and various of its subsidiary bod-
ies including WHO, UN International
Year of Disabled, ILO and CRC began to
view disability issues in a range of con-

texts.

The UNCRPD is the first legally binding
human rights instrument of the United Na-
tions that explicitly protects the rights and
dignity of persons with disabilities. The
convention adopts a social model of disa-
bility through its recognition that disabil-
ity results from interaction between a non-
inclusive society and individuals. Article
1 of CRPD defines disability to include
"those who have long-term physical, men-

tal, intellectual or sensory impairments

Jqurg; 3mdiaf
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which in interaction with various barriers
may hinder their full and effective partici-
pation in society on an equal basis with
others.” Indeed the convention is a para-
digm shift in approaches to persons with
disabilities who are not viewed as ‘object
of charity’ but rather as ‘subjects’ with
rights who are capable for raising voices
to achieve rights and making decisions for

themselves based on free consent.

The CRPD succinctly explains the reason
for its existence. It is that all existing hu-
man rights treaties apply equally to per-
sons with disabilities. The adoption of
CRPD is considered as the dawn of a new
era- an era in which persons with disabili-
ties will no longer have to endure the dis-
criminatory practices and attitudes that
have been permitted to prevail for all too
long. To promote a shift of attitude, the
CRPD embodies the expressive value of
human rights ‘signaling the values a soci-
ety stands for’. More importantly, the
CRPD has highlighted the intimate rela-
tionship between poverty and disability
and to implement inclusive poverty reduc-
tion strategies. The host governments, do-
nor governments, other donors and civil
society organization including disabled

people’s organizations are the key actors
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in these conversations. The CRPD encour-
ages finding to flow between state parties
by inserting provisions which recognizes
the importance of international coopera-
tion for improving the living conditions of
persons with disabilities especially in de-
veloping countries. Moreover, The CRPD
encourages communication between and
among states in cooperation with regional
and inter- governmental organizations and
civil society, in order to, amongst other
things, ensure international development
programs are inclusive of and accessible
to persons with disabilities, facilitate ca-
pacity buildings and sharing of best prac-
tices, cooperate in research, share infor-
mation and provide economic and tech-
nical assistance. This the CRPD is a hu-
man rights treaty as well as a developmen-
tal tool that is why many low- and middle
income countries swiftly ratified the
CRPD.

In the context of equality, autonomy, par-
ticipation and solidarity, Quinn and De-
gener states that “[ a human rights per-
spective on disability] is inspired by the
value that underpin human rights; the in-
estimable dignity of each and every hu-
man being the concept of autonomy or

self-determination that demand that the
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person be placed at center of all decisions
affecting him/her, the inherent dignity of
all regardless of difference, and the ethic
of solidarity that requires society to sus-
tain the freedom of the person with appro-

priate social supports.’

Palmen argues that by adopting the
CRPD’s human rights paradigm PWDs
are no longer viewed as “objects” of char-
ity needing medical treatment and social
protection; but rather as “subjects” with
human rights who are capable of claiming
those human rights, making decision for
their lives based on their free and in-
formed consent, and being active mem-
bers of society. The human rights ap-
proach is premised upon enabling PWDs
to receive fundamental needs “as a matter
of rights to claim, rather than charity to
receive”. According to CRPD, accessibil-
ity is only achieved when PWDs can live
independently and fully participate in all

aspects of life.

The importance of enforceable rights and
entitlements for persons with disabilities
is recognized by UN Convention on the
Rights of Persons with Disabilities, which
reaffirms that persons with disabilities are
entitled to the same rights and freedoms

as all other citizens. The concept of

Rights of PWDs: Action in Development

‘nothing about us without us’ which per-
meated the drafting process of CRPD, em-
anates from literature on self-advocacy,
and finally rooted in the notion of reci-
procity between states and persons with

disabilities.

Article 12 of the UNCRPD, entitled
‘Equal recognition before the Law’ states

as follows:

1.  State parties reaffirm that persons
with disabilities have the right to
recognition everywhere as persons

before the law.

2. State parties shall recognize that
persons with disabilities enjoy legal
capacity on an equal basis with oth-

ers in all sphere of life.

3.  State parties shall take appropriate
measure to provide access by per-
sons with disabilities to the support
they may require in exercising their

legal capacity.

4.  State parties shall ensure that all
measures that relate to the exercise
of legal capacity provide for appro-
priate and effective safeguards to
prevent abuse in accordance with
international human rights law: such

shall

safeguards ensure  that
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measures relating to the exercise of
legal capacity respect the rights, will
and preference of the person are free
of conflict of interest and undue in-
fluence, are proportional and tai-
lored to the person’s circumstances,
apply for the shortest time possible
and are subject to regular review by
a competent, independent and im-
partial authority or judicial body,
The safeguards shall be proportional
to the degree to which such
measures affect the person’s rights

and interests.

5. Subject to the provisions of this arti-
cle, states parties shall take all ap-
propriate and effective measures to
ensure the equal right of persons
with disabilities to own or inherit
property, to control their own finan-
cial affairs and to have equal access
to bank loans, mortgages and other
form of financial credit, and shall
ensure that persons with disabilities

are not arbitrarily deprived of their
property.
The CRPD article 12 on legal capacity
mainly contains two provisions which will

significantly shifts in thinking, a couple of

dialogues and steps to commence norms
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and behaviours into compliance. The cen-
tral point of this article is that everyone
including persons with disabilities has the
right to legal capacity and secondly that
those who need support in exercising their
legal capacity to make decision get such

support.

The right to equal recognition before the
law and to enjoy legal capacity on an
equal basis with others is a particularly
important right for persons with disabili-
ties mainly for those having intellectual or
cognitive disabilities, as decisions are of-
ten informally made for those individuals
on a daily basis without any formal legal
definition of a lack of decision-making
capacity on their behalf. In addition to this
The United Nations Convention on the
Rights of Persons with Disabilities article
12 requires states parties to take certain
steps to facilitate access to justice for per-

sons with disabilities.

According to article 8 of Universal Decla-
ration of Human Rights, ‘everyone has the
right to an effective remedy by the compe-
tent national tribunal for acts violating the
fundamental rights granted him by the

constitution or by the law’.
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